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COMPTHOLLER GENERAL OF THE UNITED STATES

B-1785303 B-~178602; B-1786063 8-178701

JUL 23 1973

Jets Services, Inc,
2721 Pork Gtreet
Jacksonville, Floridas 32205

[
Attentions Mr, Thomas F, Gibba
Yice President

(tentlemeny

Reference is mnds to your letter cf June 19, 1973, and prior
correspondence, concerning your/groteat against alloped excessive
bonding requirciients/under Department of the Alr Force invitations
for bids ((F) llos, FOQEOT-73-B-0095, FOGE50~73-E-0525, FI1C0273«
B-0638 and F05600-73-B-0367, issued by Moody Air Force Base, Georgie,
Robins Air Force Base, Georglia, Chamute Alr Force Base, Illinois, and
Lovry Aiv Force Basc, Colorado, respectively, 71he Aixr Forco has ade
viced our Office that it fournd it necessary to neke awards under the
subjeot invitations prior to the resolution of your protesta by ocur
Office,

Each of the subject invitations covered the procurement of food
handling services vhich were set aside for smal) businesa and each
invitation contalned requirements for a 20-percent bid bond,
JOO~percent performance bond and a 50-percent payment bond, It is
reported that on May 2, 1973, the respective contreating officers
reevaluated the performance and payment bond requirements set forth
in the cited invitations and they subsequently determined that such
requirementa could he reduced to penal amounts of 25 percent for the
performance bond and 25 percent for the payment dbond,

You contend that the tonding requirementa in the invitations in
question are excessive, You maintain that for service contracts,
the penal amcunts should bo as followst 10 percent for bid and per-
formance bonds, and a penal mum not in excess of 5 percent for pay-
ment bonds, You atate that your firm, as well as other maal) tusiness
competitors, enters perhaps 15 bids in order to get one or two awards
and becoause of this need for a pultiplicity of almost similtanecus
offers, and the fact that the bond underwriter appraises the totsl
of the penal sums of all extant bonds aga'‘nst the net worth of the
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bonled company, an irmasse is created for mo' ¢ snall businesaes which
have exhausied theix bonding capacity. You indlieate that the central
point of your armment, in all of your proteats, is pirply that pur-
suant to the provisions of parcrranh 10-104 of the Amed Lervices
Procurcient Repulation (ACTR) periormancae end peynent bonds showid
not be requiraed wnlens they are essential {or the Covermment's
interests and, then, if bonding is required, the contracting officer's
Justification for tho F-nding must be fully documentced,

You maintain that in most coseo, particularly kitchen police
services, it would bn extremcly difficult to detail cnd prove any
out-of-pocket loss to the Covermaent even in the cvent of total ron-
perfomance by a contrnctor end, therefore, there-should normally
.be no bondinz required, In the case of a fwll food service contruet;
you asgert that a l0-percent periowmoanece bonidng would more than covelr
any reasonably conceivable logs to the Govermment, You raquest that
our Office sdvise the Dopartwent of Defense to abide by tho lettoer
and intent of ANPR with the wspeeific awrestion that under normal
ciraunctances kitchen police serviee contrects ehovld carry no bonding,
and full food gexrvice contracts no nore than lO0-percent perdormnnen
boniding unless the contrneting oilicer can mecifically document and
Justify the need for preater boanding due to chnonmtal or citraondinery
circunstanceda, You roint out that ASPR 10-1Ck,1 stipulntes that
"perfomanco ond payment bonds chull not he recruired wnlcns # # # the
requirenient, of puch bonda is in the intereat of the Covernzent and
not prejudicinl to other bidders or offesercz," You contend that bond-
ing of the romitude cpecificd in the subject invitations is countrary
to the interest of the Govermment in that it servres no useful purpose
ond results in higher prices to the Governient due to substantial
bonding coots,

ASTR 10-102,3(a) providen that whenever a bid puarantee is decemed
necessary, the contracting oificer shall detewnine the porcentege (or
amount) vhich, in his best judmaent, when cnplied to the bid price,
wvill produce a bid cuarantee amrunt adequate to protect the Government
fron loss should tha guccessful bidder feil to exceute such fiarther
controctual documents and bonds as moy be reauired, It also provides
that the pereentane detemined shall not be leos than 20 percent of
the bid price except that the naximm amount required shall be $3,000,000,
Since ench of the invitations cpeecified & Lid bond of 20 percent, it
sppears that the requirenentsof ASFR 10-102,3{c) have been met.

ASPR 10-104,2 provides that performance bonds may be required
for other than constmiction contracts when “# # % tho contraceing
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officer determines the need therefor,™ That pararreph further provides
that performance bonds ehinl) not be used as a mhgtitute for determina-
tions of contractor responpibility, ASPR 10-104,2(a)(1i) states that
vwhere the tems of the contract vrovide fur the contractor to have the
use of Govermment material, property or funds end thother wrovide for
the handling thercof by the controctor in a snecifind manner, a per-
fonzance bond shell ba required £ needed to protect the Covermient's
intarests therein, '

We have recognized that a determination reparding such u requiremecnt
im within the contracting officer's discretion, B-1700G7, April 23,
1971, Ve have elso steted tmt while "the remudremeut for a performance
bond may in some circumstences rréult in a restriction of coametition,
4% 416 nevertheless a neceessary and proner means of pecurinm to the
Governmant fulfillizent of o contrector'n oblipgntions under his contract,”
B-175454(2), June 20, 1772, In thet cese ve rejected the armment that
& l00-nercent verforrance bond requirenment was unrensonnble because 4t
was difficult for e sall business fiim to eomly with it or thet the
requirement nust have been irmcluded in a snlicitation to favor a par-
ticuler firm because prior solicitations did not contain such a
requirement,

ASFR 10-104,3 provides that, generally, payment bonds for contracts
other than construction ray ve required only if e perfornmance bond is
alco requirac, It aleo provides that if o periomence bond is requirad,
e paymant bond should also be required if it can be obtained at no
additional cost,

The record indicates that bty a letter dated Santember 11, 1972,
to our Office, with a coyy to the fnall Pusiness Adriniatyetion (8BA),
you lodged s peneralized protesi against use of "excessive bonding
requirements”" by nunerous contracting offices, in the Amy and Afr
Force, As indicated in oux letter of lovember 3, 1972, to your firm,
at the requust of S8A, the ALr Force conducted a study as to the
bonding policies coiployed by some 77 Air Force Isges for other than
construction procurements wnder ASPR 10-104, In a Position Paver
dated Jamuary 15, 1973, a copy of which was furnished to your firm,
the Air Force states that your allepatims of last yeor that excessive
bonding requirements had been presticed by mmerons contracting officers
in the Air force were not supvortable, It 48 vointed cut in the Fo-
sition Paper that for fiscal year 1972, the data shows there were 56
instances of bonding for three categorlies of other than cunastruction -
contracts and that in all 55 contracts, except one, a mnall basiness
firm was sxarded the contract, '
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In a letter dated April 24, 1973, to you, EDA advised that 4t
é1d iiot concur vwriith the views of the Air Force that bonding recuire=
menta on food handling contracta are not exczessive, as alleged by
your firm, ani that fCA had made a recommendation to the ASFR Cane
mittee that the AJPR be changed to require the contracting officer to
show the avprodoote dollar value of the (cvernment interests to be
protected as well as requiring a documented statement that bonding
ia not being uscd as a substitute basis for determining contractor
responsibility, The rercoid indicates that at a meeting held on
Moy 30, 1073, the ASPR Comittee considered the recammendation of
BDA with respect to bondinz for rervice-typne contracts with mall
businesses, The cormittec was unable to determine the existence
of a substantial problem and it was therefore decided to close the

+ cage (llo, 73-h0) without cetion and to refer the natter to & Proe

swrement Marngernent Review (BR) Oroup vhich is to submit a revort
on its findings to the corilttee in epproxdnately one yesy, In view
of the fact that the BR Group is now studying the matter of which
you ccaplain, and there is no concrcte evidance to indicate that
coapetition hius been advercely affected by the bonding rxemquirements,
wve do not beliew it would be appropritte ot this time for our Office
t« moke any recommaendations to the Department of Defense,

Accoxdingly, your protests are denied,

8incerely yours,

E, H. ”OPSQ’ Jr.,

Tan 7o Camptroller General
" of the United Etates






